
 

 

 

WHY THE CRISIS IN THE ILO STANDARDS SUPERVISORY SYSTEM MATTERS 

 TO GOVERNMENTS 
 

The ILO Committee of Experts on the Application of Conventions and Recommendations (CEACR) is 

the ILO body mandated to examine how a country is applying a ratified Convention. It carries out this 

work on the basis of reports which governments regularly submit to the ILO, as well as the 

observations submitted by national employers’ and workers’ organisations. However, the CEACR’s 

findings are not legally binding and are meant to assist the Committee on the Application of Standards 

(CAS) of the annual International Labour Conference (ILC) in making its own assessments. 

However, there is a growing and widely-accepted perception that the CEACR is actually legally 

interpreting ratified Conventions, rather than examining the application of international labour 

standards for the benefit of the CAS and, by doing so, is exceeding its mandate as established by the 

ILO Governing Body. In addition, the CEACR’s reports are increasingly being considered by the 

outside world as the final decision and official reference when it comes to how ILO Conventions 

should be technically applied, which is simply incorrect and misleading. 

Unfortunately, the reports of the CEACR are silent as to their true nature and purpose. The absence of 

visible wording explaining the non-legally binding nature of the Experts’ opinions is creating confusion 

among legislative bodies, jurisdictional courts and among companies operating across 

borders. Further confusion arose in the CEACR’s General Survey of 2013, which stated that “in so far 

as its views are not contradicted by the International Court of Justice, they should be considered as 

valid and generally recognised”. This is not in accordance with the ILO Constitution.  

To remedy this situation, the Employers have asked, so far without success, for a simple clarification 

to be inserted as to the legally correct nature of CEACR views and reports, as is standard with other 

ILO documents. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Employers do not question the important work and valuable input of the CEACR for the CAS, 

nor its independence and reputation. However, the simple issue at the heart of the current 

In practical terms, this lack of clarification substantially affects the reality of labour 

relations in many developed and developing countries. Cases in point are the CEACR’s 

views on the following subjects: 

 the concept of narrowly defined “essential services” outside which strike action must 
not be restricted; 

 the general legitimacy of political and solidarity strikes; 

 the detailed action required to provide protection against anti-union discrimination; 

 the strict requirements regarding “promotion of collective bargaining”; 

 the fact that overtime can qualify as forced labour; 

 the admissibility of collective action against foreign companies, even if they are 
covered by valid collective agreements in their countries of origin; 

 the right of illegal migrant workers to organise. 

All these views, among many others, have been developed by the CEACR without specific 

provisions to this effect in ILO Conventions and in ways that affect many national legal 

frameworks and industrial relations systems. 
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crisis in the standards supervisory system is the need to visibly express the truth, which is 

that CEACR reports were conceived to aid the work of the ILO CAS by serving as non-legally 

binding guidance to the three constituents of the ILO: Governments, Workers and Employers, and 

that issues of interpretation are, under the ILO Constitution, ultimately the preserve of the International 

Court of Justice. 

This need for a visible note of clarification became an urgent issue for the Employers in 2012 as a 

consequence of the extensive comments in the CEACR’s 2012 General Survey on Convention 87 in 

which the Experts formally consolidated their opinion that the right to strike is linked to Convention 

87, which then led to the Experts expressing their view as to the valid exercise of the right to strike. 

The Employers have always contested the CEACR comments concerning the right to strike in the 

context of Convention 87. There is not a single provision on, or reference to, the right to strike or 

collective action in Convention 87. It was the express intention of the three constituents at the time 

of the Convention’s drafting and adoption to specifically exclude any reference to the right to strike. 

The genesis of the current crisis, therefore, is not just simply an extension of the scope of this 

Convention by the CEACR, but also the Experts’ guidance on very specific and detailed employment 

policy items linked to the right to strike which they have unilaterally developed. 

At the 2012 International Labour Conference (ILC), the Employers’ Group was unable to accept again 

this exercise of interpretation by the Experts and the persistent lack of inclusion of a statement as to 

the true nature of CEACR reports given that the 2012 General Survey historically covered for the first 

time all of the ILO’s fundamental Conventions. 

The Workers’ Group has since argued that the issue of clarification cannot be considered in isolation 

from the overall context of the ILO standards supervisory machinery, and that it should be linked to a 

wider discussion on the functioning of the system. In fact, the Workers halted progress in the revision 

of existing ILO Conventions (via the standards review mechanism) because of this controversy.  

In a constructive effort to seek an early solution, the Employers have consistently collaborated with the 

Workers to explore ways to improve the supervisory system, and last year entered into informal 

discussions with them on the basis of some principles presented by a jointly-designated third party, 

former ILO chief legal adviser from 1987 to 1998, Mr François Maupain.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Among these principles, the following can be underlined: 

 Restoring the balance between the different standards supervisory bodies of the 

ILO. The main goal should be that the CEACR better focus on its mandate as it was 

originally conceived: providing non-legally binding guidance on the practical 

implementation of Conventions to support the work of the CAS.  

 Reinforcing the complementarity of the different components of the ILO supervisory 

system so as to eliminate overlap. 

 Better articulating a progressive hierarchy and predictability in the use of these 

tools: a specific issue would initially be raised in the regular report of the CEACR and, 

if progress were not made, it would then be referred for resolution to those 

mechanisms that exert stronger pressure to move forward, such as the list of cases 

heard at the International Labour Conference or through a Commission of Enquiry. 

 Requiring prior recourse to national jurisdiction before a claim is presented to the 

ILO, as well as more objective admissibility criteria before a claim is accepted for 

discussion: this would help to solve problems of work overload, and improve the 

efficiency of the CEACR and other bodies. 

 Reinforcing the capacity of the constituents to jointly provide alternative guidance 

on Conventions, or exploring the other possibilities for the review of labour standards 

as foreseen by the ILO Constitution.  

 



3 

 

Employers consider that these principles go some way towards providing a sound basis for improving 

the system and have publicly committed to contributing constructively to find ways to improve it. 

However, the main urgent concern remains the lack of visible wording that explains the true 

nature of the non-legally binding guidance of the CEACR’s reports. 

To accept that the CEACR may have a legally binding and interpretive role vis-à-vis ILO Conventions 

means that governments have no legal certainty as to what they are agreeing to by ratification. 

It has meant in practical terms that, over time, additional “elements” have been introduced by the 

Experts into a Convention that has already been ratified, rather than there being tripartite review of the 

labour standard as to the need for any amendment.  In the meantime, national governments and 

labour tribunals and courts could be making erroneous rulings, or feeling compelled to change their 

national laws, due to an incorrect understanding of the nature of the CEACR’s report. 

This should concern us all as it could impact the good tripartite governance of the ILO.  With 

increasing globalisation and international mobility and trade, the labour standards supervisory system 

of the ILO needs to be credible and relevant in order to meet the needs and expectations of all ILO 

constituents and the changing world of work in which we operate. 
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